
June 6, 2016 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Mr. Jack P. Broadbent 
Executive Officer 
Bay Area Air Quality Management District 
375 Beale Street, Suite 600 
San Francisco, CA 94105 

Re: EPA File No. 02R-00-R9 

Dear Mr. Broadbent: 

OFFICE OF 
CIVIL RIGHTS 

This letter is to advise you that the U.S. Environmental Protection Agency's (EPA) Office of 
Civil Rights (OCR) is resolving the complaint filed on April 17, 2000, by CAiifornians for 
Renewable Energy, Jim MacDonald as a Trustee of the Pittsburg Unified School District, and 
Community Health First filed under Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d 
to 2000d-7 (Title VI), and EPA's implementing regulations at 40 C.F.R. Part 7. 1 The complaint 
alleged discrimination based on race and national origin in violation of Title VI relating to the 
permitting of two natural gas-fired power plants in the city of Pittsburg, California. Specifically, 
Complainants alleged that Bay Area Air Quality Management District's (BAAQMD) permitting 
under the Clean Air Act had a disparate impact on the basis of race and national origin, and 
failed to identify the disparate impact on the basis of race and national origin of criteria air 
pollutants, ground-level pollutants, and toxic air emissions (T ACs) from projects without taking 
into account "elevated levels of occurrences of asthma, and breast cancer, along with increased 
human mortality attributable to particulate matter" and without mitigating impacts to local air 
quality. 

As discussed in more detail below, OCR found that BAAQMD's implementation of specific 
programs and activities, as well as commitments it has made to OCR in the last few months, 
have resulted in significant changes in the overall circumstances since the filing of the complaint. 
In light of these actions, OCR finds insufficient evidence of current non-compliance with Title 
VI or EPA' s Title VI regulation. As such, OCR is closing this complaint as of the date of this 
letter. 

1 Consistent with EPA 's regulations, OCR offered the Complainants and BAAQMD the opportunity to pursue a 
resolution using alternative dispute resolution. From 200 I to 2003, the Complainants and BAAQMD participated in 
EPA-funded ADR. However, the ADR process was not successful. 
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'fhe two facilities 1nentioned in tl1e con1plaint are the Delta Energy Center (DEC) and the Los 
Medanos Energy Center (LMEC) are located in Pittsburg, California. DEC is an 880 MW 
natmal gas-fired con1bined-cycle power plant that has been in operation since May 2002. LMEC 
is a 555 MW natt1ral gas-fired con1bined-cycle cogeneration facility that has been in operation 
since Jtily 2001. 

OCR found that both power plants operate under federally-enforceable operati11g permits 
requiring tl1e use of selective catalytic reduction (SCR) and low-nitrogen oxides (NOx) burners 
to control emissions of11itrogen oxides. In addition, both facilities' einissions ofNOx, carbon 
monoxide (CO). particulate 1natter. volatile organics and an1n1onia are nleasured usii1g 
conti11uous e1nissio11s n1onitoring systen1s (CEMS) and/or periodic source testing. Both 
facilities' NOx and CO CEMS are subject to the federal Acid Rain progra1n's rigorous 
calibration and quality assura11ce procedures found i11 40 CFR Part 64. 

There has t1ot bee11 a significant change in pennitted en1issions fron1 the DEC facility since t11e 
i11itial title V pern1it \Vas issued under the Clean Air Act.2 With respect to LMEC, there has been 
no significant change in pe1111itted e1nissions or equipn1ent at the facility since the last reopening 
of the permit in 2004.3 In May 2008, BAAQMD approved a revision to the title V pern1it tl1at 
lowered tl1e permitted particulate en1issions rates fro1n t11e facility to reflect actual source test 
inforn1ation.4 

OCR examined tl1e actions BAAQN1D l1as taken over t11e last several years and found BAAQMD 
staten1ents that reflect that, even with overall in1provements in regional air quality, there were 
still locations in tl1e Bay Area where air pollution levels remained relatively high, especially near 
localized emissions sottrces. In addition. BAAQrvtD's 1neasureme11t sites still son1etimes 
recorded episodes at levels above state and federal standards. BAAQMD also co11cluded that 
son1e Bay Area communities, incl11ding tl1ose with higher populations of racial or ethnic 
nlinorities that suffer poorer health. had less access to healthcare and may l1ave been nlore 
vulnerable to the adverse health consequences of air pollution than others. 'fherefore, in 2004, 
BAAQMD i11itiated tl1e (~on1n1u11if}' Air Risk Evt1luation (CARE) program to intensify effo11s to 
reduce air poll11tion in areas with greatest air pollution burdens and v.iith most vulnerable 
populations. 

In 2009, BAAQMD's CARE progrrun identified six "'in1pacted co1nn1unities" -- geographic areas 
in the region that had high pollution levels, as indicated by en1issions ru1d concentrations of 

2 More detail can be found in the BAAQMD DEC 4/2011 title V pennit renewal state1nent ofbasis on page 4 (found 
at http://www. baaq1nd. gov/-/tned ialfi lesl engi neering/title-v ·perm its.lb209 5/b2095 _ 20 I 1-4 _rene\va!-
sob _ 03 .pdf? la=en) 
3 The BAAQMD reopened the pern1it for the limited purposes of: (i) responding to certain issues raised by the 
United States Environ1nental Protection Agency in its May 24. 2004, Order Denying In Part And Granting In Part 
Petition For Objection To Pern1it ("Order"); (ii) adding three sources to the pennit; (iii) removing obsolete 
conditions; (iv) responding to changes in federal turbine standards since the pennit \Vas originally issued; and (v) 
incorporating certain other 1ninor corrections and changes. 
4 Frorn the BAAQMD LMEC 4/20 l 1 title V pem1it renev.·al staten1ent of basis on page 4 (found at 
http://w\vw.baaqind.gov/-l!nedialfiles/engineering/title·v·pern1its/b l 8661b 1866 _ 20 l 1-5 _renewal-sob_ 03 .pdf?la=en) 
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carcinogenic toxic air co11taminm1ts (TAC), and vulnerable populations as indicated by socio­
economic factors. Pittsbtrrg was not included at tl1is time as an ·'irnpacted community.'' 

Relative to tl1ese six impacted co1nrnu11ities, BAAQMD took a series of actions ai1ned at 
reducing the 11ealth in1pacts in tl1ese CARE con1mu11ities. For exan1ple, the i11itial CARE study 
found that diesel particulate e111issions co11tributed 85°/o of the cancer risk in the Bay Area, \Vhich 
supported and validated programs that targeted specific sources and indt1stries with diesel 
en1issions. These progra1ns included i11ce11tives specific to regional truck traffic and controls on 
emissions fro111 port ai1d harbor activities. These controls and programs benefitted tl1e CARE­
impacted con1n1t1nities because tl1ey were the n1ost exposed to diesel particulate e1nissions and 
some otl1er T ACs. 

OCR found that BAAQMD updated its nletl1odology in 2012 to ide11tify "i1npacted 
communities."' Rather than using socioeconon1ic factors to represent vulnerable populatio11s, 
BAAQMD used recent health records to deter111ine mo11ality rates and rates of illnesses 
aggravated by air pollution. 111 addition, levels ofTACs, fine particles (PM2.s), and ozone levels, 
to wllich the DEC and LMEC co11tributed, were also considered. Cancer risks were estimated 
fron1 1nodeled TAC concentrations. Areas vvitl1 higher air pollutio11 levels and vvorse health 
outcomes for diseases affected by air pollution were identified as impacted. 

OCR also fou11d that, in March 2014. BAAQMD identified seven ''impacted co1nn1unities" using 
the updated nlethodology. Two con11nunities \Vere added to the 2009 list and one was removed. 
One of the communities added \Vas the Pittsburg/Antioch comn1tu1ity. The area covered by 
several previously identified "impacted con1munities" was expanded. Althotrgh socioeconon1ic 
factors were not used in the 2014 CARE analysis. once "'in1pacted con11nunities" were identified, 
BAAQMD investigated the population cl1aracteristics of different areas. BAAQMD developed 
an index to aggregate the health in1pacts fro111 toxic carcinogens, PM2.5. and ozone. 

OCR finds that through its CARE progran1, BAAQMD l1as made significant efforts to ide11tify 
m1d address areas that have high concentrations of air pollution and populations most vulnerable 
to air pollution's health in1pacts. BAAQMD 11as found that these areas have cotTelated \Vith 
m·eas of significant populations of racial and national origin 1ninorities. The maps of"impacted 
con1111unities" generated through tl1e CARE progran1 are being integrated into ntany of 
BAAQMD's programs to nlitigate health in1pacts in these comn1unities. The maps, along with 
information about polluta11ts a11d their sources, l1elp prioritize a broad array of actions designed 
to foster healthy commu11ities via the ('lean Air ('on1n111nities Initiative. These e1Torts address 
particttlar concerns raised in this complaint regarding wl1ether BAAQMD vvas identifying 
n1inority con1munitics disproportionately affected by higher concentrations of air pollution, such 
as Pittsburg, and providing appropriate n1itigation for those commu11ities. 

OCR reviewed BAAQMD's April 2014 plan "I1nproving Air Qt1a!ity and Health in Bay Area 
Comn1t1nities: CARI~ Program Retros.pective and Path Forward." This Plan outlines significant 
steps BAAQMD will take to improve local air quality in Pittsburg and other "impacted 
co1nmunities." The 2014 Plan states that " ... during the next two to three years tl1e CARE 
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progra1n will prioritize developi11g datasets. tools, and guidance to l1elp con101unities and 
planners avoid future air pollution exposures fro1n local sources and to reduce existing 
exposures. ·rhe CARE progran1 will also co11tinue to integrate CARE pri11ciples into all Air 
District functions ... :· Specific actions the Plan identifies include: ( 1) prioritizing grant fundi11g 
for projects that reduce emissions; (2) focusi11g ei1iOrce1nent activities; (3) developing new and 
revised regulations that consider solu'ce categories contributing to local h11pacts; ( 4) providing 
assistance in developing Con1ml1nity Risk Reduction Plans; (5) focltsi11g outreach and 
con1munity education and engagement programs; and (6) conducting special studies to measlu·e 
and model local air pollution in1pacts. OCR has confirmed that actions discussed and identified 
in 2014 tl1rough this Plan are cu1Tently being i1n1)le1nented. 

For example, BAAQMD is cu1Tently working with the Cit)' of Pittsburg lo locate a toxics 
san1pler and aethalometer (PM n1onitor witl1 wood s111oke identificatio11 capabilities). BAAQMD 
plans to have the monitor operational by the end oftl1e year. 111 addition, 10 of the 11 projects 
selected for BAAQMD's 2016 Jarnes Cary Smith Comn1unity Grant Prograin directly involve 
CARE conununities. La Clinica de La Raza, Inc - Escuela de Pro1notores/Freedo1n Breathers 
received 011e oftl1e grants to in1prove the respiratory health of Pittsburg residents through 
outreacl1, edltcation, and through advocacy efforts \.vhich brought co1n111u11ity-based 1nonitoring 
data to t11e cotnlnl1nity of Pittsburg.5 

In ligbt of the changes to BAAQN1D's prograi11s and activities, as well as co1n1nitn1e11ts 
BAAQMD has n1ade dltri11g the course of this investigation, including with respect to the 
Pittsburg con1munit)', OCR finds insufficient evidence of current non-compliance with Title VI 
or EPA ·s Title VJ regulation. 1··11erefore, OCR is closing the complaint as of the date oft11is 
letter. OCR highly recommends that BAAQMD 111ake annual update reports on the actions taken 
to address tl1e air quality concerns in Pittsbltrg and eacl1 of the ·'impacted communities" readily 
available to tl1e public on its website and ensure that accurate a11d reliable i11forn1ation on the air 
qltality i11 Pittsburg is also readily available. 

In addition, during the course of the iI1vestigation. OCR reviewed BAAQMD's compliance with 
the requirements of 40 C.F.R. Prut 7. Subpart D, wl1ich form the foundational elen1e11ts of a 
recipient's non-discrimination progran1. '01ese include: continuing notice of non-discrin1ination 
u11der 40 C.F .R. § 7. 95: adoption of grievance procedures tl1at assure tl1e prompt and fair 
resolution of co1nplaints allegi11g civil rights violations W1der 40 C.F.R. § 7. 90; and the 
desig11ation of at least one person to coordinate its efforts to comply \Vith its i1on-discrimination 
obligations under 40 C.F.R. § 7.85(g). 

OCR also reviewed the progran1s, policies, and guidance BAAQMD is in1p\e1nenting to ensure it 
provides 1neani11gful access by persons with limited English proficiency and persons with 
disabilities in all its programs and activities that receive federal financial assistance from EPA, 
incll1ding its pltblic participatio11 process. 111Septe111ber2015, when EPA began discussions \vith 
BAAQMD. OCR found that BAAQMD already had in place a policy to ensure ll1ose witl1 

5 http:/ /\V\V\V. baaqmd. gov I grant- fun din glres idents/com1nu n ity-grants-prograin/20 I 6-comn1 unity-grant-awards. 
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limited English proficiency are provided meaningful access to BAAQMD's programs and 
activities called "Assessment of Limited English Proficient Populations and Current Services. "6 

However, other components of BAAQMD's non-discrimination program were missing. Since 
that time, OCR has provided technical assistance to BAAQMD as it developed the other 
components of its non-discrimination program. 

BAAQMD now has a notice of non-discrimination called "Accessibility and Non-Discrimination 
Policy" (Non-Discrimination Policy) which can be accessed on BAAQMD's website at 
http://www.baaqmd.gov/about-the-air-district/accessibility. The Non-Discrimination Policy not 
only provides notice that BAAQMD does not discriminate on the basis of race, color, national 
origin, age, disability, and sex, but provides notice of services available for those with 
disabilities. The Non-Discrimination Policy also identifies the Non-Discrimination Coordinator 
as the point of contact for questions about filing a complaint or about the Non-Discrimination 
Policy. Those interested in filing complaints are currently directed to contact the Non­
Discrimination Coordinator. The website will also include a link to learn how and where to file a 
complaint of discrimination. 

By August 1, 2016, BAAQMD will translate its Non-Discrimination Policy into target languages 
and these will be available on its website and in hard copy. It will also be in a version accessible 
to persons with disabilities on the website and upon request to anyone requesting information in 
a format not already provided as described at no cost to the requester. 

BAAQMD has posted its Non-Discrimination Policy in electronic format (i.e., scrolling 
informational publicly accessible monitor) near the front door of its building. BAAQMD will 
insert the Non-Discrimination Policy in its annual report and in future annual reports and in 
publicly available publications as they are updated. 

BAAQMD has also adopted a grievance procedure that is contained in BAAQMD's "Non­
Discrimination Policy and Complaint Process" (Complaint Process) that provides complainants a 
prompt and impartial investigation of and response to complaints filed with BAAQMD alleging 
discrimination in BAAQMD's programs or activities prohibited by the federal non­
discrimination statutes. By August I, 2016, BAAQMD will translate its Complaint Process in 
target languages and make these available online and in paper formats. 

OCR has confirmed that BAAQMD's Non-Discrimination Coordinator will carry out a number 
of important responsibilities. The Non-Discrimination Coordinator's responsibilities include 
coordination of grievance procedures; tracking all complaints filed with BAAQMD under federal 
non-discrimination statutes including any patterns or systemic problems; updating complainants 
on the progress of their complaints filed with BAAQMD under federal non-discrimination 
statutes and any determinations made; conducting periodic evaluations of the efficacy of 
BAAQMD's efforts to provide services, aids, benefits, and opportunities for participation in any 

6http://www.baaqmd.gov/-/media/Files/Communications%20and%200utreach/Community%200utreach/Communi 
ty%,20Language%20Assessment/LEP%20Report%2011151 O.ashx 
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of BAAQMD's programs or activities without regard to race, national origin, color, sex, 
disability, age, or prior opposition to discrimination; providing information internally and 
externally regarding rights to services, aids, benefits, and participation without regard to race, 
national origin, color, sex, disability, age, or prior opposition to discrimination; providing 
appropriate training for BAAQMD employees on the non-discrimination policies and procedures 
and obligations to comply with federal non-discrimination statutes; and establishing grievance 
policies and procedures or mechanisms (e.g., an investigation manual). 

While BAAQMD has a detailed Public Participation Plan that describes how BAAQMD works 
to engage persons with limited English proficiency and explains different ways for residents to 
express concerns, questions, and comments, it fails to provide guidance as to how those with 
disabilities may participate in BAAQMD public involvement activities. BAAQMD will address 
the absence of information in the Public Participation Plan regarding access for those with 
disabilities by providing the Accessibility and Non-Discrimination Policy which does provide 
that information on accessibility for those with disabilities through language contained in board 
meeting agendas, publications, front door notifications, and the website. OCR recommends that 
the next time BAAQMD updates its Public Participation Plan that BAAQMD include 
appropriate provisions for those with disabilities. 

This letter sets forth OCR's disposition of the complaint. This letter is not a formal statement of 
OCR policy and should not be relied upon, cited, or construed as such. 

OCR appreciates BAAQMD's cooperation in this matter, BAAQMD's work to address air 
quality issues in the Bay Area particularly through the CARE program, and BAAQMD's efforts 
to ensure that CARB has in place the appropriate foundational elements of a non-discrimination 
progran1. With regard to the actions that BAAQMD has committed to complete by August 1, 
2016, please direct the documentation to my attention at Dorka.Lilian@epa.gov. Please do not 
hesitate to contact OCR regarding any questions or requests for further technical assistance. 

Cc: 

Brian Bunger 
Counsel 
Bay Area Air Quality Management District 
375 Beale Street, Suite 600 
San Francisco, CA 94105 
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Deputy Director, Interim Director 
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Rex Sanders 
No11-Discrimination Coordinator 
Bay Area Air Quality Managen1e11t District 
375 Beale Street. Suite 600 
San Francisco, CA 94105 

Deboral1 Jordan 
Deputy Regional Adn1inistrator 
Acti11g Deputy Civil Rights Official 

Elise Packard 
Associate General Counsel 

for Civil Rights and Finance 
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